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to^say insufficiency, of the statements, which have been indicated as a 
groundwork of a verdict for the plaintiff. It may be that, on an- 
other trial, the plaintiff may be able to supply what we deem de- 
fective in his oral evidence on this occasion, and that proper ob- 
servations may then be made in the charge, and the result, what- 
ever it may be, prove altogether satisfactory. 

As it is, we have no other course left but to set the verdict aside 
and grant a new trial. Rule absolute. 



In the Supreme Court of Iowa, December Term, 1859. — In Equity. 

COOK AND SARGENT, APPELLANTS, VS. JOHN F. DILLON, SPIER WHITAKER, 
ASA BRIGGS AND ALEX. H. BARROW. 

1 Where land is conveyed to a trustee, to secure payment of a promissory note made 
by the grantor, with power to the trustee, on failure to pay the note when due, 
to sell the land, and out of the proceeds to pay the note, and pay over the surplus, 
if any, to the grantor, judgments recovered against the grantor after the convey- 
ance and before sale of the land by the trustee; being liens upon the grantor's 
interest in the land, and in equity, liens upon the surplus proceeds of the land in 
the hands of the trustee, after sale by him. 

2 But in such case, where the judgments were of the same date, and one judgment 
creditor issued execution and garnisheed the fund in the hands of the trustee, 
before the other judgment creditors had taken any steps to assert their lien : Held, 
that he thereby acquired a prior right to the fund. 

3. And when one of the judgment creditors became the purchaser of the land at the 
sale of the trustee, for a price exceeding the debt secured by the deed of trust ;. 
Held that such purchaser could not set-off his judgment against such surplus, so 
as to defeat the claim of another judgment creditor who had garnisheed the trustee 
under execution on his judgment, although such surplus had not in fact been paid 
over to the trustee by the purchaser. 

4. As between judgment creditors whose judgments are of the same date, the one 
who first takes steps to enforce his judgment against property, whether real or 
personal, subject to the lien of the judgments, acquires a priority as to such 
property . 

Oa the 2d of April, 1857, the defendant Barrow, by deed of that 
date, conveyed to the defendant Dillon, as trustee, certain real estate 
in trust, to secure the payment of certain promissory notes made by 
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Barrow, and authorized the trustee, in case of non-payment of either 
of said notes when due, to sell said real estate at public auction, 
(having first given due notice by advertisement) and out of the pro- 
ceeds of such sale to pay the amount due on said notes, with costs 
and expenses of sale, and the surplus, if any, to pay over to Barrow, 
or his representatives. 

On the 19th of November, 1858, certain judgments were rendered 
in the District Court of Scott County, (in which county the land 
conveyed by the deed of trust was situate,) against the firm of 
Chubb, Brother, Barrow & Co., in which the defendant Barrow was 
a partner. Two of these judgments were in favor of Cook and 
Sargent, the plaintiffs, for the aggregate amount of $9,000. Another 
was in favor of the defendant Whitaker for $1,963, and another in 
favor of the defendant Briggs, for $957. 

On the Slst day of December, 1858, one of the notes secured by 
the deed of trust being due and unpaid, Dillon the trustee, having 
given due notice, sold the land conveyed by the deed of trust at 
public auction, to Cook and Sargent the plaintiffs, for the sum of 
$2,200, which exceeded the amount necessary to pay the debt 
secured by the deed of trust and the expenses of sale, by the sum 
of $1,057 75. Immediately after the sale, notices of garnishment 
were served by the sheriff upon Dillon the trustee, under executions 
previously issued upon the said judgment in favor of Whitaker and 
Briggs, notifying Dillon not to pay over to Barrow any money 
belonging to him, which might be, or come into the trustee's hands. 

Cook and Sargent thereupon filed this bill in equity, in which 
they allege the above facts, and claim that the said judgments were 
liens upon Barrow's interest in the land prior to the sale by the 
trustee, and that upon the sale, said lien attached upon the surplus 
proceeds of the land, after satisfying the debt secured by the deed 
of trust, and that said judgments being all of the same date, said 
surplus ought to be applied upon them all fro rata. They further 
allege that they are ready and willing, and have offered to pay to 
the trustee the sum of $2,200 bid by them, on condition that said 
trustee would retain in his hands the proportion of said surplus to 
which they were entitled by virtue of their judgments, until the 
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rights of the parties claiming to be entitled thereto are ascertained 
and settled, and upon such offer have demanded a deed of the land 
from the trustee, who refuses to execute the same, except upon the 
unconditional payment by plaintiffs of said sum of $2,200, and 
refuses to retain plaintiffs' proportionable share of said surplus. 

They pray the court to determine in what manner said surplus 
should be applied, and to decree a conveyance of the land, on the 
payment by them of the amount bid, according to the order and 
decree of the court. 

The defendants Whitaker and Brigg3 answered, claiming the 
whole of the surplus by virtue of their garnishment of the trustee. 

They make their answer a cross-bill, and pray that the plaintiffs 
may be ordered to bring the money into court, and that it be paid 
over to them. 

The District Court, on a hearing, decreed that the plaintiffs pay 
the surplus money into court, for the use of Whitaker and Briggs, 
and that on such payment, the trustee convey the land to the 
plaintiffs. 

From this decree, plaintiffs appeal. 

John N. Rogers, for appellants. 

S. Whitaker and J. Grant, for respondents. 

Stockton, J. — By the conveyance from Barrow to Dillon, the 
legal title of the grantor in the real estate passed to Dillon the 
trustee, subject to be defeated on the payment of the money by 
Barrow, in accordance with the terms of the deed of trust. 

Barrow retained only a right to redeem, and upon this interest 
the judgments in favor of Cook and Sargent, Whitaker, and Briggs, 
were liens. Our statute has made judgments in the Supreme or 
District Courts liens upon all interests in real estate, legal and 
equitable. Code, sections 2485, 26. 

Upon further examination of the authorities, since the petition 
for a rehearing was filed, we are of opinion that this equitable 
interest of Barrow in the land is represented by the surplus in the 
hands of the trustee after the sale by him to satisfy the debt secured 
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by the deed of trust, and that the lien of the judgment is continued 
in respect to this surplus. 

The Hen of the judgments does not attach to the land in the hands 
of the purchaser after a sale by the trustee, and he takes the same 
unaffected by such liens. But as the surplus proceeds, after dis- 
charging the debt secured by the deed of trust, stand in the place 
of the debtor's right of redemption, and represent that right, the 
lien of the judgments upon the right of redemption may in equity 
be enforced against the surplus in the hands of the trustee. 

The judgments, then, of the complainants Cook and Sargent, and 
of the defendants Whitaker and Briggs, were equal liens upon the 
surplus in the hands of Dillon, and it devolved the duty upon them 
of taking some step to have the fund appropriated to the payment 
of their judgments. If some steps were not taken, and some notice 
not given to Dillon of these judgments, and of the lien thereof upon 
the money of Barrow in his hands, he would have been without fault 
and without liability, if he had paid it over to Barrow. It does not 
result that the trustee is to make search and inquiry whether there 
are any liens upon the money in his hands. It devolves upon the 
parties claiming to hold such liens, to give notice of them, and to 
enforce them at the earliest practicable moment. 

There can be no question but that the surplus money in the 
hands of the trustee, after satisfying the deed of trust, was the 
personal property of Barrow, liable, as any other property of the 
owner, to be seized in execution for the payment of his debts. If 
the jurisdiction of a court of equity had first attached, for the pur- 
pose of enforcing the lien of complainants' judgment, or of dis- 
tributing the proceeds of Barrow's interest in the land among those 
of his creditors having equal liens, such jurisdiction would not have 
been ousted by any subsequent proceeding in garnishment against 
Dillon, to subject the money in his hands to the payment of judg- 
ments against Barrow. That court would have proceeded to en- 
force its jurisdiction first acquired, by directing Dillon to pay out 
the money in his hands in satisfaction, so far as it would go, of the 
liens existing against the fund in his hands. 

But no step of this kind was taken by the complaintants until 



COOK vs. DILLON. 439 

the 14th January, 1859, more than two weeks after the sale by the 
trustee, and after the money in contemplation of law was in his 
hands. In the meantime, the defendants, Whitaker and Briggs, on 
the day of the sale by the trustee, as soon as they ascertained that 
the land sold for more than was sufficient'to satisfy the amount due 
on the deed of trust, garnisheed by due process of law the sur- 
plus amount in the hands of the trustee. This proceeding was, 
under our statute, a seizure of and levy upon the money in the 
hands of Dillon at the day of the sale, and effectually bound the 
amount in the hands of Dillon from that time. It was a mode fixed 
and appointed by law, by which the property and estate of Barrow 
in the surplus money in Dillon's hands might be appropriated to 
the payment of any judgment against him. Dillon, in reply to the 
garnishee process, in addition to bis answer, that he had so much 
money of the defendant Barrow in his hands, might state how it 
came into his hands, and the nature of claim by the complainants, 
by virtue of their judgment. But this judgment and lien could be 
no bar to the right of the other creditors, by virtue of their gar- 
nishee process, to have the amount in the hands of the trustee first 
applied in payment of their claims, by reason of their having first 
seized the same. 

As between judgment creditors whose liens are of the same date, 
he who first takes the property in execution, has the preference to 
be first paid out of its proceeds. And this is the rule, whether the 
property be real or personal estate, or choses in action not subject 
to actual or manual seizure, and which, by our statute, are taken 
and seized only by garnishment. Adams vs. Dyer, 8 Johns. 347 ; 
Waterman vs. Haskin, 11 ib. 228 ; Burney vs. Boyett, 1 How. 
Miss. 39. 

The law favors the diligent creditor, and will suffer no inter- 
ference by one who has slept on his rights, for the purpose, of 
taking from him the fruits of his superior diligence. The levy by 
the sheriff, under the writs of execution on the judgments of Whita- 
ker and Briggs, was a seizure and appropriation of the money in Dil- 
lon's hands, and the subsequent filing of a bill in equity by the 
complainants, could not take away the privity thus acquired. 
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We have said that, in contemplation of law, the surplus money, 
after satisfying the deed of trust, is in Dillon's hands. He had the 
right to require that the whole amount bid by the complainants for 
the land at the sale should be paid to him. Until it is so paid to 
him, the complainants have no standing in court. They have no 
right to say that they hold the amount bid by them at the sale in 
their hands, ready to pay the same to the trustee, provided and on 
condition that he will consent to retain the surplus in his hands, 
until the rights of the complainants thereto, or to a portion of the 
same, can be determined. The trustee could well demand that the 
whole amount bid by complainants for the land, should be paid be- 
fore executing a deed for the land. 

It results from these considerations, that the complainants have 
no valid claim to set-off their judgment against Barrow against any 
portion of the amount due from them on their bid to the trustee. 
The complainants and Barrow stand in no such relation to each 
other, as that the right of set-off can arise. The legal title to the 
land was in Dillon, and it was with him they were dealing, not with 
Barrow. Their rights as purchasers only arise on the payment of 
the purchase money, and they could not claim, as they do in their 
petition, to have a conveyance from the trustee, and at the same 
time the right to hold on to the money in their hands, on an as- 
sumed right to set-off their judgment against Barrow against the 
surplus conjectured to be remaining in Dillon's hands, after satisfy- 
ing the amount due on the trust deed. We may add, that this claim 
on the part of the complainants has only been made on the argu- 
ment, and is not set up in their petition. They therein expressly 
claim that the judgments recovered against Barrow are, all liens 
upon the surplus in the hands of the trustee, and pray that the 
same may be applied in payment of the said judgments pro rata. 

The decree of the District Court is affirmed. 



